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MICK’S GARAGE,

BEFORE THE POLLUTION CONTROL BOARD RECEIVED
OF THE STATE OF ILLINOIS CLERK’S OFFICE

Petitioner,

~UG182003
)) STATE OF ILLINOIS
) Pollution Control Board

)
vs. ) FOB No. 03-126

) (UST Appeal)
ILLINOIS ENVIRONIVIENTAL
PROTECTIONAGENCY,

)
)
)

Respondent. )

NOTICE

DorothyM. Gunn. Clerk
illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

CarolSudman
HearingOfficer
Illinois Pollution ControlBoard
600 S. SecondStreet,Suite402
Springfield, IL 62704

JohnJ.Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with theoffice ofthe Clerk of

the Pollution ControlBoard aBrief of Petitioner,a copyofwhich is herewithserved

uponyou~

CurtisW. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
P.O.Box 1789
Mt. Vernon,Illinois 62864
Telephone(618)244-1788

By
urtis W. Martin, At rney for

Mick’s Garage,P?P(f~fler
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS CLERR’SOFFICE

MICK’S GARAGE.
) I1UGj32003

Petitioner, ) ~J £1*TE OF ILLINOISPo//utj0~Cont I”

vs. ) PCBNo. 03-126 ro board) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

BRIEF OF PETITIONER

NOW COMESthe Petitioner,Mick’s Garage,(“Mick’s”), by oneof its

attorneys,Curtis W. Martin of Shaw & Martin, P.C.,andfor its Briefpursuantto

the HearingReportof the HearingOfficer filed July 28, 2003, statesasfollows:

This appealconcernstheproperdeductibledeterminationapplicableto the

Mick’s facility locatedat 1251 EastChainof RocksRoadin PontoonBeach,Illinois.

Mick’s hasbeenin operationasa truck repair facility andfueling stationsince

1945. On June11, 1991, a “suspected”releaseof contaminantswasreportedto the

Illinois EmergencyServicesDisasterAgency (“IESDA”) andIncidentNo. 911582

wasassignedto the site. Thesuspectedreleaserelatedto anareaof discoloration

abovegasolinelines nearMick’s building. No dieselfuel flowed throughtheselines.

At various timesbetween1991 and 1999,Mick’s environmentalconsultants

submittedrequestsfor reimbursementsresultingin Agencylettersdated

February7, 1992.March 9, 1992andJanuary10, 2003, thecurrentAgencydecision

Mick’s now appeals.The February7, 1992 andMarch 9, 1992Agencylettersboth

referencetwo (2) 2000gallon dieselfuel tanks(ascorrectedby theAgency’sMarch
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24, 1992 letter) andMick’s constructiveknowledgethat a releaseoccurredfrom

thesetanksprior to July 28, 1989.

StephenFincher,now Mick’s President,hasbeeninvolvedin thefamily

businesssince1973and in the early 1980’sbecamethe managerof the operations.

In the early 1930’sa dispenserconnectedto the two (2) 2000 gallon dieselfuel tanks

locatedat the rearof Mick’s facility wasdamagedby a tractor trailer. At no time

following the tractor trailer incident did Mr. Finc~ernotice anyspill or leakfrom

the fuel dispenser. Foliowing~th.etractor trailer incident, the pump attachedto the

two (2) 2000 gallon dieselfuel tankswould not dispensefuel. Mr. Fincherwasnot

awareof how the dispenseroperatedandmadeanassumptionthat the reasonit

wasnot operatingwasbecausetheline to the pump must haveleaked. Mr. Fincher

heldto this assumptionfor a numberofyears. Becausedieselfuel salesat Mick’s

hadbeendwindiIng, Mick’s decidednot to repairthe pump or to sellthese!fuel at

its facility.

Elevenundergroundstoragetanks(“UST’s”) wereremovedfrom Mick’s on

April 5 through8, 1999 Becausethereappearedto be a releasefrom someofthe

UST’s removed,Arthur Jacobs,the representativeofthe Office of theStateFire

Marshall (“OSFM”), requesteda secondreportingof the initial suspectedreleaseof

June11, 1991. On April 5, 1999the Illinois EmergencyManagementAgency

(“IEMA”) assigneda secondIncidentNo. 990820to Mick’s site. Mr. Fincherand

Mr. Jacobswere presentwhenthe two (2) 2000 gallon dieselfuel tankswere

removed. Mr. Fincherobservedno spill, leak,or other freeproductfrom thetwo
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tanks. In addition,Mr. Jacobs’Log ofUndergroundStorageTankRemoval

reflectedno releasefrom thetwo (2) 2000 gallon dieselfuel tanks.

Followingtheremovalof the tanks,Mr. Fincherprovideda written

explanationto theAgency,andprovidedtestimonyduring thehearing,that hewas

notpreviouslyawarethat the dieselfuel delivery systemconnectedto the two (2)

2000 gallon dieselfuel tankswasa suctionpump apparatus.Mr. Fincherlater

learnedthat the systemwasa suctionpump systemandthat a crackin thepump

causeda completemalfunctionof the system. Becausethe suctionpump system

operatedby drawingfuel out of thetanks,its completemalfunctionwould not allow

fuel to be removedfrom thetanksto enterthe linescausingthe fuel to.remainin

thetanks.

Oncethis explanationwasprovidedto theAgency, however,it swiftly shifted

its focusto a prior reportedleak from the gasolineUST’s in 1991. The Agency

furtherseemsto takethe positionthat Mick’s prior submittalto theAgencyof the

UndergroundStorageTankFundEligibility andDeductibility Applications

precludeMicks from reapingthe benefitof the properlesserdeductible. Granted,

thevariousapplicationsfor deductibledeterminationcausedinitial confusion,but

the true factswereproperly andtimely presentedto theAgency. Thetrue factsof

the caseare,basedupontheRemovalLog of theOSFM, that neitherof thetwo (2)

dieselfuel tankshada releaseor contributedin anyotherwayto thecontamination

at theMick’s site.

Illustrative of theAgency’sfailure to considerthe truefactsin this caseis the

testimonyof JohnBarrett, theAgency’sProjectManagerfor theMick’s project. He
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testifiedthat oncehe discovereda $50,000.00deductibledeterminationin the

Agency’s file, he decidednot to waiver from that decisionasit wasthe first Agency

decisionandin. his view nothinghadbeensubmittedby Mick’s to changethat

decision. Yet, despitethe additionalinformationprovidedby Petitioner,Mr.

Barrett statedthis would not havecausedhim to changethe deductible

determinationfroth $50000.00to $10,000.00or $15,000.00.evenwhenthe

informationcausedthedeductibledetermination~obe “lessconfusing”.

Mr. Barrett settledupo1~the 1991 report of a releasefrom gasoline UST’s

registeredin 1986 asabasisfor the $50,000.00deductibledetermination. Taking

Mr. Barrett’s,andultimately the Agency’s.positionrendersthe following

undisputedfacts: (1) the two (2) 2000 gallon dieselfuel UST’s hadnot leaked;(2) if

any leakoccurredit wasreportedto the Statein 199]. for ~asohneUST’s registered

in 1986 (3) Mick’s couldnot haveconstructiveknowledgeprior to 1989 of a diesel

fuel leakthat neveroccurred;and(4) thereis no evidencein the recordof this case

to suggestthat Mick’s hador could havehadknowledgeof a leakfrom gasoline

UST’s prior to 1989.

Given theseundisputedfacts,Section579(b)ofthe Environmental

ProtectionAct. 415 ILCS 5/57.9(b),directs that the deductiblewill be $10,000.00,

exceptunderSection57.9(b)(3).whereoneor morebut not all UST’S were registered

prior to July 28, 1989 andtheStatereceivednotice of theconfirmedreleaseon or

afterJuly 28. 1989. In thepresentcase,all the USTs wereregisteredprior to July

28, 1939. Therefore,the $10,000.00deductibleapplies.At thevery least,the

$15,000.00deductibleappliesbecausethe UST’s were registeredp~jorto July 28,
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1989 andthe Statewasnotified of theconfirmedrelease,be it gasolineor diesel

fuel, afterJuly 28, 1989. Accordingly,Mick’s hasmet its burdenofproofthat the

Agency’sdeterminationof a $50,000.00deductibleis applicablein this casewas

error.

Petitioner,Mick’s Garage.for the reasonsstatedabove,requeststhat the

Boardreversethe deductibledecisionof theAgencyandrule in favor of Petitioner’s

requestfor the applicationof a $10,000.00deducti~1e,or in the alternativea

$15,000.00deductible,andgrant Petitionersuchotherandfurtherrelief asthe

Boarddeemsjust andequitablein the circumstances.

Respectfullysubmitted,

SHAW & MARTIN, P.C.

RobertE. Shaw
ILABDC No. 03123632
Curtis W. Martin
ILARDC No. 06201592
SHAW & MAI~TTN,P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P0. Box 1789
Mt. Vernon,Iffinois 62864
Telephone(618) 244-1788

Mick’s
Attorney for

Petitioner
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~ 8 2003

SHAW & MARTIN, p.c. ~ o~
A T T 0 F N E ‘~ s OII1J~jQflCon tro/

i~obertE, Shaw 123 SOUTH ThNTM STREET. S1JJTE ~ CurtisW. Martin
P.O. 80X ~

MT. VERNON, (LLINOES 62864
TELEP1~IONE: 618/Z44-178~

T~AX: &1&’24~-2588

e-m~i1: ~h~wm~rtin~mvii itet

August 18, 2003

\TTA FAX 312-814..3669
Ms. Dorothy Gunn
Clerkof Illinois Pollution Con~olBoard
Stateof Illinois Center
100 W. Randolph,Suite11-500
Chicago,IL 60601

RE: Mick~Garagevs. Illinois Environmental
Protection~Agency;PCBNo. 03-126

DearMs. Gunn:

Pursuantto the hearingofficer’s HearingReport,enclosedis a faxedcopyof
Petitioner’sBrief in the abovecause.Tht~original ofthe Brief will follow by mail.
Uponreceiptof the original andcopyof theBrief, pleasereturn afile-markedcopy
to me in theenclosedse]1-addressed,stampedenvelope. Thankyou for your
assistancein this matter.

Very truly yours,

CWMJcm
Enclosures
cc: DuaneDoty

CarolSudman
JohnKim
JohnMcCracken

Curtis W


